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International Union, United Automobile, 518-4050
Rerospace and Agricultural Implement 524-5090-338C
Workers of America, UAW 530-4825-5000
Case 7-CB-6582 530-4850-7500

530-6050-0625-~33C0
530-6050-5025
530-8090-8000
536-2545-1500
545-6030-3230
548-6030-33L0
548-6030-6725~1700

These cases were submitted for acvice as to: (1) whether the chiarges
are parred by Section 10(b); (2) whether General bMotors Lorp. (Gm) anu the
+ United Auto Vorkers (UAW) coulc lawfully negotiate an agresment granting
preference for enployment at Gid's new Saturn facility to current anu lalu cit
GM empioyees; and (3) whether GM could lawfully extenc, and the URL lawfully
accept, recogniticn at the Saturn facility, prior to the time any emnplcyees are
actually transferred and/cr hired.

FACTS

(n November 9, 1983, GM announced its Project Saturn. Later that
year, GM issued a joint press release with the UAW announcing "plans for &
Jeint Study Center aimed at achieving an unprecedented unipon-management
partnership in the cevelopment ana manufacture of a small car." In January,
1984, the monthly issue of "GM Today" announced "General Motors' plan to
domestically build a new subcompact car [that would] incluge full employe
participation and enhancea job security under terms of a partnersnip belween
the corporaticn and the United Auto ‘Yorhers (UAW)." On September 21, 1964, GM
and the UAW reached agreement on a nmational contract (hNational Agreement) which
includec the cevelopment of & J(5S (Jub (pportunity Bank-Sccurity) program oo
orotect employees from layoff as a result of the introduction of tecrmelogy aru
outscurcing, and which contained Document No. 10 on Joo Security. 1hat
document macde specific reference to the Saturn project as one of Gh's efforts
"to remain a viable domestic enterprise.”

1935 1985
L SO0th Anniversafiﬁ

ingustral Democracy Under Law




Case 7-CA-24872 -2 -

n January 8, 1985, 1/ the GM Board of Directors approved the
formation of the Saturn Corporation as a wholly-owned subsidiary of GM to
assume the obligations and goals of Project Saturn. 2/ (n February 20, Saturn
Corp. was incorporated. n July 23, Saturn Corp. entered into a Memorandum of
Agreement (the Saturn Agreement) with the UAW setting forth certain of the
terms and conditions of employment at the future Saturn facility. The Saturn
Agreement contains a recognition clause which provides inter alia:

-~ . The success of Saturn is fully dependent on its people.
Hiring and retention of experienced, dedicated personnel is
essential. It is recognized that the best source of such
trained automotive workers is found in the existing GM-UAW
workforce. Therefore, to insure a fully qualified
workforce, a majority of the full initial complement of
operating and skilled technicians in Saturn will come from
GM-UAW units throughout the United States.

During the period of organization and start-up, certain
particular skilled personnel will be required, including
operating technicians and skilled technicians, virtually all
of whom will come from UAW-represented units; therefore, the
UAW is recognized as the bargaining agent for the operating
and skilled technicians in the Saturn manufacturing complex.

The Saturn Agreement sets forth a wage scale, holidays, vacation, and working
hours, and provides for job security dependent upon an employee's length of
employment (including seniority accumulated at other GM-UAW units). The
Agreement requires union membership "to the extent permitted by law." The
Agreement contains neither an effective date nor a termination date.

n July 29, GM announced the decision to construct tne Saturn facility
in Spring Hill, Tennessee. The projected ultimate work force, to be reached 3
to 3 1/2 years after the plant opens, is 6,000. The "full initial complement,"
to be reached approximately two years after the plant opens, is projected to be
one shift of 2,500 employees. It is anticipated that a start-up workforce of
200 will be hired in the near future. ‘

ACTION

We concluded that the charges in the instant cases are not barred by

Section 10(b). We further concluded, however, that the charges should be
dismissed, absent withdrawal.

1/ A1l dates hereinafter are in 1985, unless otherwise noted.

2?' Although Saturn is a separate corporation, it is clear and uncontestea that
GM and Saturn constitute a single employer.
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A. Section 10(b)

In United States Postal Service iMarina Center, 271 NLRB 297, 400
(1984 ), the Board concluded that the Section 10(b) period begins to run when
there is "unequivocal notice" of a decision alleged to be an unfair labor
practice, rather than the date on which that cecision is implemented. Hence,
the 10(b) issue in this case turns on when there was "unequivocal notice" of
the decision to grant "preferential hire" rights and recognition to the UAW.

i - In our view, it was not until July 23 that there was "unequivocal
notice" that GM would grant an employment preference to employees representeu
by the UAW and would grant recognition to the UAW. The UAW's argument
concerning Section 10(b) relies on the 1983 GM-UAW press releases concerning
Project Saturn. However, these releases do not say anything about hiiring
practices and recognition. The UAW also relies on the UAW-GM Report published
in September 1984 cescribing the terms of the new National Agreement. This
Repert contained an article concerning a $100 million New Venture Fundc )
established by the National Agreement as a joint effort by GM and the UAVW tc
develop new business ventures and to provice employment opportunities for
UAW-represented employees of GM. The Report also said that "to the extent
permitted by law, the corporation [would] recognize the UAW'" at sucn business
ventures. The Saturn Project was not expressly discussea in this ccntext,
although, as noted, it was menticnec in Document No. 10 of the Naticral
Agreement concerning job security. Assuming arguendo that these cocuments
reasonably impliec that preferential hire and recognition would be accorded at
Saturn, it is clear that these documents were distributec only to the UAW
membership and GM personnel. There is no suggestion that they were generally
available to the public. Conseguently, the Charging Party in the instant
cases, who has no connection with either the UAW or GM, could not be charged
with knowledge of these dccuments.

In sum, the Charging Party was not clearly aware of any agreements

regarding preferential hire and recognition until the Saturn Agreement
announcement of July 1985. Accorcingly, the August 7 charges were tiledw within
the Secticn 10(b) period.

B. The (ligation to Bargain.

before ciscussing the precise issues in the instant case, it is
appropriate to note, by way of backgrecund, that GM and the UAW have hau a long
and productive collective bargaining relationship. 1n any collective
bargaining relationship, there is an obligation to bargain over tne effects of
a decision that could have a significant zaverse impact on the unit employees.
First National Maintenance Corp. v. Nikiz, 452 U.S. 666, 681-82 (1961); (tis
Elevaetor Company, 269 NLre 891 (1964). 2/ Typically, the duty to bargain

3/ See also WLRB v. Transmarine Mavigaticn torp., 380 F.zu 933, 939 anu cases
citec therein (9th Cir. 1967); rayel Typewriter Co., 209 NLké i00u, 1015 n.
21 (1974), enfd. 533 F.2d 1020 (&ch Cir. 1976); General Cinenma torp., 214
NLRB 1074, 1076 n. 12 (1974).
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concerning "effects” arises in a situation where an employer's cecision will
result in a loss of jobs. Thus, for example, when an employer decides to
relocate, it is obligated, at the very least, to barygain about the possibility
of employee transfers to the new operation, inclucing the possibility of
preferential hiring rights there. See, e.g., Fraser & Johnston Co., 189 NLRb
142, 143, 151 (1971), enfd. 469 F.2d 1259, 126Z-o3 (9tn Cir. 1972); Cooper
Thermometer Co., 160 NLRB 1902, 1912 (1966), enfd. 376 F.2d 684, 687-58 (2u
Cir. 19&7).

This duty is not limited to relocaticns. Indeed, any management
action which could result in layoffs will require bargaining over the "effects"
of the decision, even if the decisicn itself does not reguire bargaining. 4/
Both GM and the UAW have long recognized their obligations to bargain about the
impact of menagement cecisions on unit employees. Their current cuntract
contains many of the fruits of this collective bargaining. Ghe provision gives
an employment preference to laid-off GM employees for 24 months after
procduction in a new plant begins (495); another provision acknowledges transfer
rights with full seniority, even for permanently laid off employees, in
situations where GM transfers major operations between plants (%96, Document
No. 2€); and a Memorancum of Understanaing sets up a Job Cpportunity bank
Security Program (C(BS Program) (Document No. 10, Appendix K). The fundamental
prenise of the JGBS program is that no GM employee represented by the UAW with
one or more years of seniority will be laid off as a result of the introocuction
of technolegy, outsourcing, or negotiatea procuctivity improvements. The Z(BS
Program is designed to place, and re-train if necessary, any GM-UAW unit
employee who is displacec. 1In addition, the JBS Program ooligates GM to
continue paying eligible employees who have ninimum levels of seniority and wino
have been laid off as a result of certain changes in cperztion. These
provisions represent a clear commitment by G, through bargaining witih the UAW,
to avoid job loss in the event of changes ir the operaticn of the enterprise.
There is no allegation that any of these commitments is illegal.

C. Issues Raised by the Instant Charges.

1. Job Preference

Technically the charges in the instant cases alliege only that the
recognition is premature anu therefore unlawful. However, the validity of the
decisicn regarding recognition turns tc some extent upon the validity of the
agreement to give preferential hiring rights to current GM employees who are
represented by the UAW. In aduition, the Charginyg Party has mmace it clear tnat

4/ First National Maintenance Corp. v. NLRB, 452 U.S. €66 (1981).
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it is attacking the preferentizl hiring agreement because it allegeuly
discriminates against employees who are not employed now by GM in units
represented by the UAW. 1In the Charging Party's view, this preference
unlawfully encourages membership in the UAW.

We have conclucded that the preferential hire agreement is the product
of legally reguired "effects" bargaining over an employer decisicn which has
potential adverse conseguences for unit employees, anu thal it does not
discriminate unlawfully against employees. As discussed above, the case law
requires that an employer bargain about the effects of a managenent decisicn
that could affect the jobs of unit employees. Further, as discussed above,
where the management decision involves the construction of a new facility, the
bargaining will often involve the granting of preferential hiring rights at
that new facility. It is clear that the agreement granting preferential hire
rights at the Saturn facility to present and laid-off GM employees in units
represented by the UAW was a legitimate procduct of such "effects" bargaining.
See Metropolitan Teletronics Corp., 279 NLRB No. 134, slip op. at p. 9 (1986).

In the instant case, GM made a decision to construct a rew facility.
Clearly that decision can have a major impact on current unit employees.
According to GM, the Saturn project is the prototype for the future of Gererai
Motors and, possibly, the prototype for the future of the small car
manufacturing industry in America. If the Saturn project succeeds, there is at
least a reasonable likelihood that GM's other small car facilities will e
closed or recduced; some may be converted to similar, Saturn-type faciiities.
Alternatively, if the Saturn project fails, there is a distinct possibility
that GM will close its small car manufacturing facilities in the U.S. anu move
this manufacturing arm abroad. Uncer either scenario, there is the potential
for significant job loss for UAN-represented employees. Both GM anu the UAW
recognized that the Saturn Project represented a management decision concerning
the future of the company, and that this decision could acversely ana cgirectliy
affect unit employees. Accordingly, it was clear that the National Labor
Relations Act obligatec the parties to bargain about the effects of that
decision and about granting preferential hiring rights at the new faciliity. in
accordance with the law, an¢ with GM's commitments, the parties have Laryaincad
and reached an agreement. Thus, that agreement is the lawful procuct of
required bargaining.

Wie recognize that the preference given to GM enployees represented by
the UAW may have some negative impact on the employment prospects of others.
However, this fact does not rencer this employment preferernce uniawful. In
situations where a union obtains a benefit fcr employees it represents, that
gain may encourage other employees to join the union. 7Jhe Supreme Court has
held that this is not the kind of encouragement which the Act prohibits. Leccal
357 Teamsters v. iLRB, 365 U.S. 667, 675-76 (i%6l); hadic (fficers Union v.
NLRB, 347 U.S. 17, 42-43 (1954). The Charging Party further argues that Gw has
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discriminated against those who are not members of the UAW. However, the
evicence does not establish such discrimination. If an enployee is in a unit
of employees represented by the UAW, that employee obtains the preference,
irrespective of whether he/she is actually a member of the union. 5/
Conversely, if an employee is a UAW member, anu yet not in & represented unit,
he/she would not receive the benefit.

Further, even though GM's concuct does distinguisn between employees
based on whether they have worked for GM in a unit representea by the UAW that
does not necessarily make it unlawful. Although GM employees represented by
UAW are given a preference, they need not become or remain members of UAW to
work at Saturn. By its very terms, the Saturn Agreement's union security
clause is enforceable only to the extent permitted by law. Tennessee is a
right~to-work state, and thus union security cannot be enforced there. There
is no evicence whatsoever that GM or the UAW intenc to flout state laws. To
the contrary, these parties have conformed their practice to such
reguirements. In this regard, we note that the GM-UAW Naticnal Agreement,
which contains an identical union security clause, covers employees in uany
states, some of which are right-to-work states. There is no evidence
suggesting that the parties have attempted to apply the clause in right-to-work
states. Finally, it i1s not a foregone conclusion that employees will be
actually represented by the UAW at the Saturn plant. As discussed infra, if
the UAW coes not obtain the free support of a majcrity of Saturn unit
employees, the UAW will not be their collective bargaining representative.

It is also clear that the Employer has a legitinate and suostantial
business justification for its concuct. 6/ That is, GM has a neec for a ready
supply of skilled employees to assure the success of this costly new
unaertaking, ana its current preduction employees, almost all of whom are
represented by the UAW, can best fill that need. Finally, and with perticular
respect to legitimacy, the Employer's concuct was a consequence of lawful,
required bargaining about "effects".

The instant case is clearly cifferent from other cases wnere a hiring
preference has been concemned. See, e.g., IATSE Local 659 (MPO-TV of
Califcrniz ), 197 NLRB 1187, 1189 (1972), enfd. 477 F.2u 450 (D.C. Cir. 1973),
cert. cenied 4l4 U.S. 1159 (1974); New York Typogrephical Union No. 6 (Royai
Composing Room), 242 NLRB 378, 379 (1579), enf. deniec 632 F.2a 171 (2u Cir.
1980). In those cases, the contracts provideu that, in referring applicants
for employment pursuant to an exclusive hiring hall agreement, the unicns woula
give preference to employees having pricr work expericnce with employers

5/ There are a nuiber of UAk-represented GM plants in right-to-work states.
Further, even in the other states, full membership canrot be requirec as a
condition of employment. NLRB v. General Motors Corp., 373 U.S. 734
(1963). Thus, an employee can be representeu by the UAW anu eligible for
the benefits of the Saturn Agreement and yet not be a nember of the UAw.

6/ See NLRB V. Great Dane Trailers, 388 U.S. 26, 34 (1967).
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signatory to the contracts. Those signacories incluued members of the
multiemployer bargaining unit as well as "me-toc" signers that did not belong
to the unit. The Board concluded that, to the extent the referrai preference
turned on experience gained by working for a "me-toc" signer outside the unit,
it was unlawful because it thereby rewarceo employees who chose to work in
union-represented units and penalizec those who dic not. Notably, the
preference was not invalidatec insofar as it covered actual members of ine
multiemployer bargaining unit.

In the instant case, GM is granting a preference to its own
employees. Employees are being transferrea from one Gw facility to another;
they are not being newly hired. The preference they receive is based on their
status as GM employees; it is not, as in the cases citec, based on experience
with a wholly unrelated company merely because that company is signatory to a
union contract. Stated simply, the Board cases do not prohibit an employer
from preferring its own employees over "the rest of the world." 7/

Concededly, GM did not grant the preference to all of its employees.
However, the great majority of the other GM employees dc not have the
generalized production skills needec at Saturn. Most of these employees
manufacture such auxiliary components as batteries and rubber hoses or perform
no production work at &all.

Admittedly, there are some non-UAW-representea employees who may have
the generalized procduction skills neeced at Saturn. Assuming arguencc that
these employees have skills comparable to employees representeu Ly the Uhw,
there is nothing presented by ths Charging Party in this case or Ly the
investigation of this case to show that GM unlawfully favorea the UAW over the
funions that represent these other employees. As shown, G4 bargaineu anu
reached an accord with the UAW. There is nuthing to suggest that LM viciatea
its bargaining obligation to the other unions. 8/

77 See Courier-Citizen Co. v. Local 11, 702 F.2a 273, 276 n. 4, 277-76 (ist

T~ Cir. 1983) (the court reliec on similar reasoning to uphold an arbitraticn
award enforcing a preferential hiring agreement between varyzining units of
a single employer; the court rejectec the contention that the prefcrence
illegally discriminated on the basis of union affiliation, noting that
although it limited the pool of jcis anu benefits available to cthers, "it
is not clear that granting this sort cf priority to jobs in the sanme
company is unreasonable or inconsistent with sound labor policy").

8/ (nh May 12, 1986, the Pattern wmakers League (PwL) filea a charye against
Saturn in Case 7-CA-25819. That charge is now under investigation. Thus,
at this juncture, we co nolt know whether Saturn/GM unlawfully refusec to
bargain about, anu /or unlawfully refusec tc grant, preferential hiring
rights at Spring Hill for GM employees represented by PML. It nay turn
out, for example, that PML waived its rights to baryain (See Internaticnai
Harvester, 209 NLRB 357 (1974)), or that GM/Saturn hau legitimate Uusiness
reasons for not according preferential hiring rights ta PML. Further, even

next page
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Based on the above, we concluded that GM did not viclate the Act by
according preferential hiring rights at Saturn to its own enployees who are
represented by the UAW.

2. Premature Recognition

The Charging Party argues that GM recognized the UAW at an

inappropriate time, i.e., before any employees were hired at Saturn. We
conclude that, in the current circumstances, the argument has no merit.

In Kroger Co., 219 NLRB 388 (1978), the Board held that an employer
could agree To grant recognition to a union at a future facility. In upholding
this agreement, the Board said that it would assume the parties intended their
agreement to be lawful and that it would read into the recognition agreement
the condition that the union must in fact obtain majority status at the new
facility. In the instant case, GM agreed to grant recognition to the UAW at

Saturn, a future facility. Concededly, as in Kroger, there is nothing in the
Saturn Agreement that expressly conditions recognition upon the UAW's

attainment of majority status at Saturn. 9/ As noted supra, however, the Board
will read into the agreement the condition that the UAW must acnieve majority
status. Hence, the Saturn Agreement is, in law, an agreement tc recognize tne
UAW at Saturn, in futuro, if and when the UAW achieves najority support there.
As construed by Kroger, the agreement is lawful. 10/

assuming arguenco that we would find PML's charge to be wnolly meritorious,
that finding would not invalicate GM's agreement with UAW. Rather, such a
finding would simply mean that, in our view, GM/Saturn nwust enter into
"effects" bargaining with PML and must treat with PML in &
nondiscriminatory way. Such bargaining could be meaningful, for, as noteu
supra, the Saturn Agreement does not grant al. Saturn joos to GM employees
represented by the UAW.

9/ The agreement merely contains the prediction that the UAW will acnieve
majority status. Of necessity, there is no way that uM and the UAW can
presently guarantee that the prediction wiil come to pass, inasmuch as this
is dependent upon matters outside of the contrcl of GM or the UAw, viz.

(1) that UAw-represented employees will seek employment in sufficient
numbers to constitute a majority of the Saturn workforce; and (2) that
these employees will continue, at Saturn, tc desire UAW representation.

10/ Tnis is not to say that GM must withholc actual recognition until majority
status is achieved among a representative complement of employees. To the
contrary, if and when UAKW obtains majority status among the employees
initially hired at Saturn, GM could lawfully recognize the UARW. Such
recognition would not automatically preclucde a Board election. See
Anaconda Co., 225 NLRB 453 (1976). See also General Extrusion (o., 121
NLRB 1165, 1167 (1958).
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The fact that the Saturn Agreement is not a contract bar 11/ lenus
further support to this view. That is, the employees to be hired at Saturn can
freely chocse to be unrepresented or to be representec by some cther union.
Since the Agreement has no fixed term, such employees could petition to
decertify the UAW or to select another union.

The current evidence is insufficient to establish that GM and UAW have
acted at variance with the Kroger principles noted supra, i.e. that they nhave
entered into a functioning collective bargaining relationship before any
employees have begun working at Spring Hiil. Thus, we nezsa not pass on the
issue of whether GM and UAW could do so.

That issue is not free from doubt. Onh the one hand, the recent case
of Harte & Co., 278 NLRB No. 128 (1986) may suggest that GM and UAW could enter
into a collective bargaining relationship now. 1n that case, an employer had a
collective bargaining relationship with a union at orne facility. Wwhen it
decided to move and open a new facility, it recognizea the union there.
Significantly, the recognition occurred prior to the time when employees were
hirea anc prior to the union's acquiring majority status. Indeed, the union
never achieved majority status at the new plant. The Boara nonetheless founc
that the recognition was lawful. In doing so, the Board notea that when the
move was substantially completed the new workforce cansisted of & substantizl
number of employees from the old plant. The Board further noted the goou faith
of the parties, the reasonableness of their actions, and considerations of
national labor policy. With respect to the last factor, the boaru notea that
the agreement was achievec through good faith bargzining. 7he Boaru saia that
"mational labor policy favors industrial stebility achieved through tne
collective bargaining process." The Boarc further stateu that the "parties
responded admirably to a difficult situation with recognition cf the economnic
realities involved. To say they acted illegally . . . would work a manifest
injustice." Similarly, in the instant case, the parties engageu in gooo faith
collective bargaining and responded, through collective bargaining, to a
difficult situation posed by the "economic realities" of fcreign competition.

Prehire recognition has also been approved in NLRB v. Burns, 406 U.S.
272, 2%4-295 (1972). Where a new employer takes over a unionized business ana
it is "perfectly clear" that the new employer "plans to retain® all or a
sufficient number of the predecessor employees <o that they will constitute a
majority of the new employer's workforce, the new employer is privileged, and
irdeed obliyated, to recognize the union as soon as it is apparent that the
union will represent the workforce. This obligation arises whenever the intenc
to hire the predecessor employees becomes “perfectly clear", not necessarily
only when there is actual hiring. Thus, it can arise before the workforce is
hired.

11/ A contract, like the Saturn Agreement, with no fixec term is not consiuercu

a bar to any representation petition. Pacific Coast Association of Pulp
and Paper, 121 NLRB 990, 993 (1958 ).
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In the instant case, it is "perfectly clear" that GM "plans," anc has
agreed, to give a hiring preference to employees now in GM-UAW units, and there
is a strong likelihood that these employees will constitute a majority of the
employees at the new facility. In this regara, we note that the Employer has
agreed to extend offers of employment so that a majority of the Saturn
workforce will come from the ranks of its own employees who are now represented
by the UAW. Second, it is highly likely that a sufficient number of
UAW-represented employees will accept employment so as to constitute a majority
of the workforce. (M presently has over 420,000 UAw-representec employees
eligible to apply at Saturn, plus approximately 20,000 UAW-represented
employees on layoff status who also may be qualified for Saturn jobs. The
initial terms and conditions of employment specified in the Saturn Agreement
are presumably favorable to such employees in that they preserve certain
existing pension rights, and provide comparable wages with opportunities for
productivity bonuses. Moresover, Saturn is apparently viewed by many GM
employees as an experimental venture that could possibly be "the wave of the
future" for the automobile industry and, conseguently, worth getting into "on
the grouna floor." A GM-commissioned poll of a representative sample of
skilled and operating technicians at two present G4 facilillies represented by
the UAW revealed that from 114,0C0 to 145,250 General Motors skilled anu
unskillied workers would be willing to consiuer working for >aturn Corporaticn
in Spring Hill, Tennessee. The UAW also inoicates that it has received at
least 500 unsolicited letters of interest from its memoers irulcating their
desire to transfer to Spring Hill. In these circumstances, the reasoning of
Burns may permit GM to recognize the UAW at this time.

(h the other hand, it can be argued that both Harte and Eucns are
distinguishable. The Harte case involveu a relocation of an existing facility,
and the new facility operatea substantially the same as the olo cne. 1n the
instant case, automobiles at the new facility will not be manufactured in the
same way as tney are at existing facilities. Similarly, in Burns, the new
employer purchased a facility and operated it in the same manner and at the
same place. The instant case involves a new and aifferent operation and a new
and different location.

As noted, we need not decide at this time whether the differences in
Harte and Burns would call for a different result in the instant case if GM and
UAW entered into a functioning collective bargaining relationship before UAW
achieves majority status among employees working at Szturn. If they acid so, &
new charge could present that issue. 12/

12/ The PML charge discussed supra apparently contains an allegation that Gu
has granted exclusive recogniticn at Spring Hill to UAW, ant thus ueclineu
to recognize PML there. As noteG, the investigation of the instant charge

does not support the allegation that GM is now recognizing UAW. If the
investigation of the PML charge supports that alieyaticn, we would be

presented with the issue noted above.
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In lignt of &ll of the above, the instant charges shcula be dismissed,
absent withdrawal. M/ﬁ

H. J. U.



